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COMMENTS OF BELL ATLANTIC'

I. Introduction and Summary.

As the Commission has already found, customers expect
an integrated firm to provide all its products and services on an
integrated basis. That expectation exists regardless of whether
the services and products are internally developed or acquired,
and such action raises no privacy concerns.?

Expansion of the Customer Proprietary Network

Information ("CPNI") regulations will not increase privacy.

! The Bell Atlantic Telephone Companies ("Bell Atlantic")
are Bell Atlantic-Delaware, Inc.; Bell Atlantic-Maryland, Inc.;
Bell Atlantic-New Jersey, Inc.; Bell Atlantic-Pennsylvania, Inc.;
Bell Atlantic-vVirginia, Inc.; Bell Atlantic-Washington, D.C.,
Inc.; and Bell Atlantic-West Virginia, Inc.

2 Recent events may have rendered moot the reason for this
investigation -- the increase in mergers, acquisitions and
alliances in the telecommunications industry. 1In addition to the
February cancellation of the Bell Atlantic/Telecommunications,
Inc. merger, Southwestern Bell announced on April 5, 1994 that is
was calling off its acquisition of an interest in Cox Cable and
Judge Greene denied a waiver to allow AT&T to acquire McCaw
Cellular. See Communications Daily, April 6, 1994 at 1-3.
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Those regulations are targeted to specific companies and services
and do not affect the number of unsolicited advertising or
product promotions a customer receives nor how most companies use
information obtained from customers. The Commission developed
the CPNI rules primarily to deal with competitive, not privacy,
concerns raised by enhanced service providers and equipment
vendors trying to avoid competition from the Bell operating
companies ("BOCs").

Privacy is a far more pervasive issue. There is no
need for the Commission to promulgate privacy rules at all, but,
if rules are adopted, they should apply equally to all service
providers and all services, not targeted to a mere subset using
rules established for other purposes. Instead of a rulemaking,
the Commission should promote a broad-based industry forum to

develop voluntary privacy guidelines.

II. cCustomers Expect An Integrated Company To Provide

Products and Services on An Integrated Basis.

The Commission has already resolved the principal issue
it raises in the Public Notice -- customer expectations of
dealing with an integrated firm. When it adopted rules to
implement the Telephone Consumer Protection Act of 1991
("TCPA") ,? the Commission examined the expectations of consumers
who had a prior business relationship with a firm. At that time

it

3 P.L. 102-234, 47 U.S.C. § 227.
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conclude[d], based upon the comments received
and the legislative history, that a
solicitation to someone with whom a prior
business relationship exists does not
adversely affect subscriber privacy
interests. Moreover, such a solicitation can

be deemed to be invited or permitted by a
subscriber in light of the business

relationship.*

Recent evidence confirms that finding. A forthcoming

national survey, for example, indicates that nearly two-thirds of
the public accepts the fact that subsidiaries within the same
corporate family will share customer information to make offers
of services and products.’

The only thing that has changed in the past year and
one-half since the Commission’s finding is that there has been an
increase in proposed mergers and acquisitions in the
telecommunications industry, several of which have not
materialized.® There is, however, no reason that subscribers’
expebtations differ when a firm offers new products and services
as a result of acquisition or merger as opposed to internal
development. Mergers and acquisitions have been a frequent part
of American corporate life and, of necessity, were taken into

account when Congress enacted the TCPA. By deciding to allow

4 Rules and Regulations Implementing the Telephone Consumer
Protection Act of 1991, 7 FCC Rcd 8752 at § 34 (1992) (emphasis
added) .

5 Consumers and Credit Reporting, 1994, survey by Louis
Harris & Associates and Dr. Alan F. Westin ("1994 Consumer
Survey").

¢ pPacific Telesis has moved in the other direction by

divesting its wireless operations.
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unsolicited advertising when a prior'business relationship
exists, Congress clearly contemplated that at least the
historical rate of corporate mergers would continue and that the
subscriber expectations of a continued business relationship
would carry over to the merged firm.’

When Bell Atlantic offers a new product or service,
whether internally-developed or by acquisition, it plans to
"brand" the new offering with the Bell Atlantic name. This
branding will keep the Bell Atlantic name in front of the public
and provide consumers with the expectation that the new product
or service will adhere to the same high gquality standards as
existing Bell Atlantic offerings.? Associating the new offerings
with the Bell Atlantic name will also maintain consumers’
expectations that they will be available from a single source.’
Expanding the CPNI rules would be inconsistent with that
expectation and would cause increased confusion on the part of
the public. The few acquisitions and mergers that have occurred

in the telecommunications marketplace have not increased the need

7 Under the TCPA, a consumer may request to be placed on a
"do not call" list which must be honored regardless of any prior
business relationship.

8 As part of its corporate branding policy, Bell Atlantic
has recently changed the names of its telephone companies to
those listed in n.1 above.

® Customers who choose not to receive Bell Atlantic’s
unsolicited telephone or mail advertising need only notify Bell
Atlantic.
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to regulate subscribers’ privacy, and, accordingly, there is no
basis for the Commission to revisit its earlier ruling.!
Consumers benefit from and expect integrated marketing.
Integrated marketing affords easier and more efficient access to
those particular products and services that will meet the
customer’s particular needs. By using information gained during
the prior business relationship, the integrated firm can better
assist the customer by narrowing his or her selection process to
a limited number of complementary offerings. This is
particularly critical in the case of consumers and small
businesses that do not have the resources to survey all available
telecommunications products and services. If the company were
barred from integrated marketing, the customer could be bombarded
with advertising for all of the firm’s products and services with
no guidance to aid the selection process. Privacy would be
reduced, inconvenience and customer confusion increased, and

product selection made more complex.!

10 As far as Bell Atlantic is aware, there have been no

complaints to the Commission even purporting to demonstrate that
the existing rules are inadequate to prevent anticompetitive
abuses.

' The Commission should recognize that federal law already
contains several sources of consumer privacy protection. 1In
addition to the TCPA, 47 U.S.C. § 227, 47 U.S.C. § 605 protects
the privacy of communications, and 18 U.S.C. § 2511, the federal
wiretap law, makes it a criminal offense to intercept, use or
disclose electronic communications, including electronically
stored communications.
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III. The CPNI Rules Were Never Intended to Address Privacy

Issues.

On each of the eight prior occasions in which the
Commission has addressed application of the CPNI rules to the
BOCs, such action was prompted by unfounded allegations that
safeguards were needed to prevent anticompetitive practices, not
by privacy concerns.!” While the Commission mentioned privacy in
passing, the language in the orders make clear that protection of
competitors was the principal motivation.

For example, in adopting the CPNI rules for provision
of CPE, the Commission stated that it was concerned that
structural integration "could give the BOCs an unfair advantage
over competitors."” On reconsideration, the Commission
reiterated that the CPNI rules were being imposed "for

competitive purposes.""

2 see Amendment of Section 64.702 of the Commission’s Rules

and Regulations (Third Computer Inquiry), Phase I Report and
Oorder, 104 F.C.C.2d 958 at 99 264-65 (1986), Phase II Report and
Order, 2 FCC Rcd 3072 at Y 15-56 and 164-65 (1987), Phase II
Memorandum Opinion and Order on Reconsideration, 3 FCC Rcd 1150
at 99 96-99 (1988), Phase I and II Memorandum Opinion and Order
on Further Reconsideration and Second Further Reconsideration, 4
FCC Rcd 5927 at § 27 (1989); Filing and Review of Open Network
Architecture Plans, 4 FCC Rcd 1 at § 402 (1988); Furnishing of
Customer Premises Equipment by the Bell Operating Telephone
Companies and the Independent Telephone Companies, Report and
Order, 2 FCC Rcd 143 at § 70 (1987), Memorandum Opinion and Order
on Reconsideration, 3 FCC Rcd 22 at € 20-22 (1987); Computer III
Remand Proceedings: Bell Operating Company Safequards; and Tier I
Local Exchange Company Safeguards, 6 FCC Rcd 7571 (1991).

3 2 FCC Rcd 143 at € 65.

4 3 FCC Red 22 at 9§ 20.
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The Commission extended the CPNI rules to the marketing
of enhanced services for the very same reason:

The primary problem raised in the record is

the potential for carriers to use the CPNI in

their possession to market enhanced services

to their competitors’ customers. 1In theory,

carriers can identify potential customers

directly from their competitors’ CPNI or

indirectly by using the CPNI of those

customers that access competitors’ enhanced

services through dedicated facilities.®

Given this history, the Commission was incorrect in
suggesting in the Public Notice that initiated this proceeding
that privacy was the principal, or even an important, motivation
for the CPNI rules.'®* The Commission should not now, in its

ninth consideration of the rules, suddenly transform them into

something they were never intended to address.

Iv. Th? CPNI Rules Are An Inappropriate Vehicle to Address

Privacy.

The Commission has imposed the CPNI rules as a
nonstructural safeguard only on the BOCs, AT&T and, recently,
GTE.! Privacy is a far more pervasive issue than the
application of CPNI to those few carriers, or even to the
telecommunications industry as a whole. Consumers’ concerns that

information about them will be used for unsolicited advertising,

5 104 F.C.C. 2d 958 at q 261.

16 See Public Notice, FCC 94-63 at 2 (rel. March 10, 1994).

7 Application of Open Network Architecture and
Nondiscrimination Safequards to GTE Corporation, CC Docket No.
92-256, FCC 94-58 (rel. April 4, 1994).
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surveys, and other licit and illicit activities are not nearly as
confined as are the CPNI regulations. Those concerns transcend
the Commission’s competitive policies, its designation of
carriers as "dominant" or "non-dominant," its categorization of
services as "basic" or "enhanced" or any other distinctions
embodied in its rules and policies. The CPNI rules prevent
access to only certain information by certain individuals in
certain companies. They by no means alleviate consumers’ broad
privacy concerns.

Nor would expansion of those requirements appreciably
affect privacy. Such expansion would, however, exacerbate the
existing regulatory asymmetry that adversely impacts the ability
of Bell Atlantic and certain other companies to meet customers’
needs. Requiring notification to all customers or affirmative
approval before Bell Atlantic’s own personnel may look at
customer records is likely to confuse and inconvenience the
public, not increase their privacy. Consumers receive so many
notices in the mail that they are very likely to view them as
"jJunk" mail and discard them unread. They will then find it more
difficult to learn about Bell Atlantic services and products,
even though they have taken no action to change their
relationship with Bell Atlantic. When this happens, the
consumers will either blame the Commission for imposing annoying
regulations and "red tape" or Bell Atlantic for being so
difficult to deal with. While the latter will give the vocal

competitors that are not subject to the CPNI rules an unfair
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marketing advantage, neither result serves the public interest.
The Commission should not accede to the expected calls from
competitors to use regulatory processes, rather than the

marketplace, as their competitive tool.

V. There Is No Need For New Privacy Regulations.

Instead of attempting to meet vague privacy concerns
with an intrusive set of regulations, the Commission should
promote, or sponsor, a broad-based forum to develop an industry-
wide code of privacy. The principles developed in such a forum
should be given wide publicity, along with a list of those
companies that agree to abide by them.!" Responsible firms will
readily agree to such a code, and public and industry pressure
can be expected quickly to bring reluctant companies into line.
Only if such voluntary principles prove inadequate to protect
privacy should the Commission consider promulgating any mandatory
rules. Those rules should be narrowly-constructed to address
only the inadequacies in the voluntary code or the failure of
some firms to adhere to it.

Self-regulation also meets the public’s expectations.
Consumers use and rely on the voluntary movie ratings, for

example, with no expectation of government controls. The recent

8 There are a number of precedents for such voluntary

industry codes of conduct. Examples include the Motion Picture
Association of America’s "Voluntary Movie Rating System" and the
Direct Marketing Association’s "Guide to Effective Self-
Regulation in the Use of Information."
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national poll shows that 66% of public feels that voluntary
privacy guidelines are preferable to mandatory government

regulation,?

and this position was echoed by most of the parties
to the recent NTIA privacy inquiry.?

Such self-regulation is particularly important in the
formative stages of the National Information Infrastructure
("NII"). Services that are under development or are in the
conceptual stage may significantly change traditional concepts of
what is private and how that privacy should be protected.
Mandating a fixed treatment of privacy could interfere with the
development of creative new services on the NII. Preemptive

action, therefore, could harm the public and inhibit new

technological development.

VI. Conclusion

As innovative use of the country’s telecommunications
infrastructure expands, there will be fears raised that
customers’ privacy is being undermined. As NTIA has pointed out,

The existence of more transactional data may
enable both large and small firms to conduct
more effective targeted advertising and
market research, which could facilitate the
ability of individuals to access the products
and services they desire. At the same time,
people may be uncomfortable with the notion

¥ 1994 Consumer Survey.

2  National Telecommunications and Information
Administration, Inquiry on Privacy Issues Relating to Private
Sector Use of Telecommunications-Related Personal Information, 59
Fed. Reg. 6842 (Feb. 11, 1994).
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that "someone" may be keeping track of every
transaction they engage in with the outside
world.?
The best way to deal with these issues is in a broad-
based industry forum, aimed at producing a voluntary code of
privacy principles. The wrong way is to expand the CPNI rules,

rules that were developed for a different purpose and affect only

a limited number of companies and services.

Respectfully submitted,

The Bell Atlantic Telephone
Companies

By Their Attorney

éwuﬂ/%W

Lawrence W. Katz

Edward D. Young, III
Of Counsel 1710 H Street, N.W.
Washington, D.C. 20006
(202) 392-6580

April 11, 1994

21 1d. at ¢ 14.



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing "Comments of
Bell Atlantic" was served this 11th day of April, 1994, by first

class mail, postage prepaid, on the parties on the attached list.




Randolph J. May

Richard S. whitt

Sutherland, Asbill & Brennan
Counsel for Compuserve Inc.

1275 Pennsylvania Avenue, N.W.

Washington, DC 20004

Peter B. Kenney, Jr.
Baker & Hostetler

Counsel for Computer & Business

Equipment Manufacturers Assoc.
1050 Connecticut Ave., N.W.
Suite 1100
Washington, DC 20036

Howard C. Davenport/Gen.Counsel
Peter G. Wolfe/Staff Counsel

Public Service Commission of the

District of Columbia
450 Fifth Street, N.W.
Washington, DC 20001

Philip L. Ververr

Willkie Farr & Gallagher
Counsel for the Dun &
Bradstreet Corporation

Three Lafayette Centre

1155 21st St., N.W./Ste. 600

Washington, DC 20036

Richard C. Bellak

Associate General Counsel
Florida Pub. Svc. Commission
101 East Gaines St.
Tallahassee, FL 32399-0862

Robert C. Mackichan, Jr.
General Counsel

Michael J. Ettner/Sr. Asst. GC
General Services Administration
18th & F Sts., NW, Rm. 4002
Washington, DC 20405

Ward W. Wueste, Jr.
Richard McKenna

GTE Service Corporation
PO Box 152092

Irving, TX 75015-2092

Daniel L. Bart

GTE Service Corporation
1850 M Street, N.W.
Suite 1200

Washington, DC 20036

Herbert E. Marks, Esq.
Jody D. Newman, Esq.
Squire, Sanders & Dempsey

Counsel for the State of Hawaii

1201 Pennsylvania Avenue, NW
P.O. Box 407
Washington, DC 20004

John P. Kelliher

Spec. Asst. Atty. General
Illinois Commerce Commission
180 North LaSalle Street
Suite 810

Chicago, IL 60601



Herbert E. Marks, Esq.

James L. Casserly

Squire, Sanders & Dempsey
Counsel for the Independent
Data Communications Manufacturers
Association, Inc.

1201 Pennsylvania Avenue, NW

P.O. Box 407

Washington, DC 20044

John F. Dodd

Brad I. Pearson

Smith, Gill, Fisher & Butts
Counsel for Independent Telecomm.
Network, Inc.

One Kansas City, Place

1200 Main Street, 35th Flr.

Kansas City, Missouri 64105-2107

Angela Burnett

Staff Counsel

Information Industry Assoc.
555 New Jersey Ave., N.W.
Suite 800

Washington, DC 20002

J. Roger Wollenberg

W. Scott Blackmer

Wilmer, Cutler & Pickering
Counsel for IBM

2445 M Street, N.W.

Washington, DC 20037

F. Sherwood lLewis

Integrated Communication
Systems, Inc.

1776 K Street, N.W.

Suite 700

Washington, DC 20006

James U. Troup
Arter & Hadden
Counsel for Iowa Network
Services, Inc.
1919 Pennsylvania Avenue, NW
Suite 400
Washington, DC 20006

Frank W. Krogh

Donald J. Elardo

MCI Telecommunications Corp.
1133 19th Street, N.W.
Washington, DC 20036

Douglas E. Neel

Vice Pres./Regulatory Affairs
MessagePhone, Inc.

5910 N. Central Expressway
Dallas, TX 75206

Don L. Keskey (P23003)

Henry J. Boynton (P25242)
Assistant Attorneys General
Michigan Public Svc. Commission
1000 Long Boulevard/Suite 11
Lansing, MI 48911

Henry L. Baumann

Terry L. Etter

National Association of
Broadcasters

1771 N Street, N.W.

Washington, DC 20036



William A. Broadhead

Exec. VP Operations

AccessPlus Communications, Inc.
325 - 118th Avenue, S.E.

Suite 300

Bellevue, Washington 98005

James S. Blaszak

Charles C. Hunter

Gardner, Carton & Douglas
Counsel for Ad Hoc
Telecommunications Users Cnte.

1001 Pennsylvania Ave., N.W.

Suite 750-N

Washington, DC 20004

Herbert E. Marks

Joseph P. Markoski

Ann J. LaFrance

Kerry E. Murray

Squire, Sanders & Dempsey
Counsel for ADAPSO

P.O. Box 407

Washington, D.C. 20044

Benjamin H. Dickens, Jr.

Gerard J. Duffy

Blooston, Mordkofsky,
Jackson & Dickens
Counsel for The Alarm
Industry Communications
Committee

2120 L Street, N.W.

Washington, DC 20037

Richard E. Wiley

Michael Yourshaw

Katherine A. Xing
Counsel for American Newspaper
Publishers Association

Wiley, Rein & Fielding

1776 K Street, N.W.

Washington, D.C. 20006

Wayne V. Black

C. Douglas Jarrett

Keller and Heckman
Counsel for The American
Petroleum Institute

1001 G Street, N.W.

Suite 500 West

Washington, D.C. 20001

Albert H. Kramer
Robert F. Aldrich
Keck, Mahin, Cate
Counsel for the American
Public Communications Council
1201 New York Ave., NW
Penthouse Suite
Washington, DC 20005

Francine J. Berry
David P. Condit
Edward A. Ryan
American Telephone & Telegraph Co
295 North Maple Avenue
Room 3244J1

Basking Ridge, N.J. 07920

Floyd S. Keene

Brian R. Gilomen

Ameritech Services

2000 W. Ameritech Center Drive
Room 4H64

Hoffman Estates, IL 60196-1025



W. Benny Won Henry D. Levine

Ass’t Attorney General Mary K. O’Connell

Oregon Dept. of Justice Morrison & Foerster

Justice Building Counsel for the California
Salem, OR 97310 Bankers Clearing House Assoc.

NY Clearing
2000 Pennsylvania Ave., NW
Suite 5500
Washington, DC 20006

Hollis G. Duensing Janice E. Kerr
General Solicitor Edward W. O’Neill

Counsel for The Association Ellen S. LeVine

of American Railroads People of the State of California
50 F Street, N.W. & the Public Utilities Commission
Washington, DC 20001 of the State of California

505 Van Ness Avenue
San Francisco, CA 94102

R. Michael Senkowski John K. Rose
Jeffrey S. Linder William D. Baskettt III
John C. Hollar Thomas E. Taylor
Counsel for The Association Frost & Jacobs
of Telemessaging Svcs., Counsel for Cincinnati Bell
International, Inc. 2500 Central Trust Center
Wiley, Rein & Fielding 201 East Fifth Street
1776 K Street, N.W. Cincinnati, OH 45202

Washington, DC 20006

William B. Barfield Phillip D. Mink

Thompson T. Rawls II Michele A. Isele

A. Kirven Gilbert III Citizens for a Sound Economy Found.
BellSouth Telecommunications 1250 H Street, N.W.

4300 Southern Bell Center Suite 700

675 West Peachtree Street, N.E. Washington, DC 20005

Atlanta, GA 30375

Stephen D. Ruud

Commission Counsel

Colorado Pub. Utilities Comm.
1580 Logan Street, OL-2
Denver, CO 80203



Paul Rodgers/Gen. Counsel

Charles D. Gray/Asst. G.C.

National Assoc. of Regulatory
Utility Commissioners

1102 ICC Building

Post Office Box 684

Washington, DC 20044

David Cosson

L. Marie Guillory

National Telephone
Cooperative Assoc.

2626 Pennsylvania Avenue, N.W.

Washington, DC 20037

Jean M. Prewitt

Phyllis E. Hartsock

National Telecommunications
and Information Admin.

US Dept. of Commerce

Room 4713

14th & Constitution Ave., NW

Washington, DC 20230

General Counsel

N.Y. State Pub. Svc. Commission
Three Empire State Plaza
Albany, N.Y. 12223

Saul Fisher

Mary McDermott

NYNEX

120 Bloomingdale Road
White Plains, NY 10605

James P. Tuthill
Jeffrey B. Thomas
Pacific Bell

Nevada Bell

140 New Montgomery St.
Room 1522-A

San Francisco, CA 94105

Stanley J. Moore

Pacific Bell & Nevada Bell
1275 Pennsylvania Ave., NW
Fourth Floor

Washington, DC 20004

Phillip F. McClelland

Asst. Consumer Advocate
Office of Consumer Advocate
1425 Strawberry Sdquare
Harrisburg, PA 17120

Josephine S. Trubek
General Counsel
Rochester Telephone Corp.
180 South Clinton Avenue
Rochester, N.Y. 14646

E. William Kobernusz

Vice President-Regulatory

The Southern New England
Telephone Company

227 Church Street

New Haven, Ct. 06510-1806



William J. Free

Richard C. Hartgrove
Michael J. Zpevak
Southwestern Bell

1010 Pine Street, Rm. 2114
St. Louis, Missouri 63101

Lynn S. Jordan
Lohf, Shaiman & Ross
Counsel for Stroh Ranch
Communications Ltd. Partnership
900 Cherry Tower
950 South Cherry Street
Denver, CO 80222

Jeffrey S. Linder

Wiley, Rein & Fielding
Counsel for Telecommunications
Assoc.

1776 K Street, N.W.

Washington, DC 20006

Nancy B. Carey

Director of Strategic Plng.
& Market Development

UNISYS Corporation

P.O. Box 500/MS B312

Blue Bell, PA 19424

Richard Rosen

Assistant Chief

Communications & Finance Section
Antitrust Division

U.S. Department of Justice

555 4th Street, N.W.

Washington, DC 20001

Linda Kent

United States Telephone Assoc.
1401 H Street, N.W. Suite 600
Washington, D.C. 20005

Leon M. Kestenbaum

US Sprint Communications Co.
1850 M St., N.W., Suite 1110
Washington, D.C. 20036

Laura D. Ford

Lawrence E. Sarjeant

U S West Communications, Inc.
1801 California Street

Suite 5100

Denver, CO 80202

Jeffrey L. Sheldon

Utilities Telecommunications
Council

1620 Eye Street, N.W.

Suite 515

Washington, DC 20006



Heather R. Wishik

Special Counsel

Vermont Dept. of Public Svec.

120 State Street-State 0Ofc. Bldg.
Montpelier, VT 05620

Sharon L. Nelson

Richard D. Casad

Washington Utilities &
Transportation Commission

Chandler Plaza Building

S. Evergreen Park, SW

P.O. Box 9022

Olympia, WA 98504

Brian R. Moir

Larry A. Blosser

Fisher, Wayland, Cooper & Leader
Counsel for International
Communications Association

1255 23rd Street, N.W.

Suite 800

Washington, DC 20037-1125

Richard E. Wiley

Wiley, Rein & Fielding
Counsel for the Newspaper
Association of America

1776 K Street, N.W.

Washington, DC 20006

Ward W. Wueste, Jr.
Richard McKenna

GTE Service Corp.

P. O. Box 152092
Irving, Tx 75015-2092

Rose M. Crellin *

Policy & Program Planning

Common Carrier Bureau

Federal Communications Commission
Room 544

1919 M Street, N.W.

Washington, D.C. 20554

ITS *

Room 246

1919 M Street, N.W.
Washington, D.C. 20554

* BY HAND



